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PREPARED BY THE COURT 

 

 

 

 

 

 

 

 

DENNIS BENIGNO, 

 

   Plaintiff, 

 

v. 

 

NEW JERSEY OFFICE OF THE 

STATE COMPTROLLER, and 

ROBERT SHANE, in his official 

capacity as Custodian of Records 

of the New Jersey Office of the 

State Comptroller, 

 

   Defendants. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-1728-22 

    

 

CIVIL ACTION 

 

 

 

 

 

ORDER DENYING PRODUCTION OF 

RECORDS AND DISMISSING 

COMPLAINT 

 

 THIS MATTER having come before the Court, the Hon. Robert Lougy, 

A.J.S.C., presiding, on the Verified Compliant and Order to Show Cause filed by 

Plaintiff  Dennis Benigno, represented by Jonathan F. Cohen, Esq., appearing; and 

the Court having entered an order directing Defendants to show cause; and 

Defendant New Jersey Office of the State Comptroller and Robert Shane in his 

official capacity as Custodian of Records, represented by Deputy Attorney General 

Elizabeth D. Kern, having filed opposition; and Plaintiff having filed a reply; and 
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the Court having considered the parties’ pleadings and arguments; and for the 

reasons as stated below; and for good cause shown;  

IT IS on this 19th day of December 2022 ORDERED that: 

1. Plaintiff’s application for an order compelling defendant to 

produce records pursuant to OPRA is DENIED. 

2. Plaintiff’s application for an order compelling defendant to 

produce records under the common law right of access is 

DENIED. 

3. Plaintiff’s application for attorney’s fees is DENIED. 

4. Plaintiff’s complaint is DISMISSED with prejudice. 

 

/s/ Robert Lougy    

ROBERT LOUGY, A.J.S.C.  

 

PURSUANT TO RULE 1:7-4(a), THE COURT PROVIDES THE 

FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

 This matter comes before the Court on Plaintiff’s verified complaint and 

order to show cause alleging that Defendants violated his right to certain records 

under the Open Public Records Act and the common law right of access.  

Defendants maintain that their denial was lawful.  This Court entered an order to 

show cause on October 5, 2022 that established a briefing schedule and a return 

date.  The Court heard oral argument on December 6, 2022.  For the reasons as 
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stated below, and because Defendants carried their burden in justifying the denial, 

the Court dismisses Plaintiff’s complaint. 

 Plaintiff Dennis Benigno is the chief executive officer of a private police 

training company, NJ Criminal Interdiction LLC d/b/a/ Street Cop Training (“the 

Company”).  Compl., at ¶ 3.  Defendants are the Office of State Comptroller 

(“OSC”) and public records custodian Robert Shane.  Id. at ¶¶ 4, 5.  On August 8, 

2022, Plaintiff filed a public records request with Defendants.  Id. at ¶ 7.  Plaintiff 

requested the following: 

a. Subpoenas issued by the Police Accountability Project 

or other subpoena signed by or on behalf of Jane C. 

Schuster, Senior Advisor, from November 1, 2021 until 

present; 

b. To the extent not produced in response to [the above 

request], all subpoenas issued by the Office of the State 

Comptroller to a private vendor since the creation of the 

Office of the State Comptroller; 

c. Requests for the production of documents issued by the 

Police Accountability Project or sent by or on behalf of 

Jane C. Schuster, Senior Advisor, from November 1, 2021 

until present; 

d. Documentation, correspondence or other records in the 

possession of the Police Accountability Project or the 

Office of the State Comptroller that relates to recent 

reforms in police training as referenced in the March 3, 

2022 press release issued by the Office of the State 

Comptroller; and 

e. Emails, text messages and other correspondence 

between Jane C. Schuster, Senior Advisor, to and from 
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owners, agents or representatives of private police 

training, education and/or accreditation 

providers/consultants between November 1, 2021 and 

present.”   

[Ibid.] 

On August 16, 2022, OSC informed Plaintiff that OSC required an extension 

of additional time.  Id. at ¶ 8.  On August 23, 2022, OSC indicated that it had 

privately emailed Plaintiff its response.  Id. at ¶ 9.  OSC’s Records Custodian, 

Defendant Robert Shane, emailed Plaintiff that the OSC denied access to all 

requested records based on asserted legal reasons and citations to case law.  Id. at 

¶ 10.  Mr. Shane stated that OSC “can neither confirm nor deny the existence of 

records in response to all five items of [Plaintiff’s] OPRA request,” which 

statement he based on the general powers and purposes of the OSC and the OPRA 

exemption for ongoing investigation materials. Id. at ¶ 11(citing Exhibit C, citing 

N.J.S.A. 47:1A-3).  In addition, the Custodian claimed that he need not provide 

documents already in Plaintiff’s possession.  Id. at ¶ 15. 

 In support of its application, Plaintiff argues the following.   

Plaintiff argues that OPRA compels Defendants to produce the withheld 

documents.  Pl.’s Br. at 6.  Plaintiff argues that OSC’s has not established an 

appropriate basis to refuse to confirm or deny the existence of responsive records.  

Id. at 7.  Plaintiff argues that North Jersey Media Group v. Bergen County 
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Prosecutor’s Office (“BCPO”), 447 N.J. Super. 182 (App. Div. 2016), does not 

apply because BCPO involved a criminal inquiry while Plaintiff’s company is the 

subject of a civil review by OSC.  Id. at 8.  Plaintiff argues that BCPO upheld the 

denial because criminal investigations require secrecy, but the entire purpose of the 

OSC is to expose expenditures of public funds that are wasteful and bring to light 

non-criminal matters.  Id. at 9.  Plaintiff argues that OSC lacks any basis in law to 

employ a prosecutorial shield to avoid transparency under OPRA and its refusal to 

produce the documents runs contrary to the agency’s express purposes.  Id. at 9.     

 Plaintiff argues that Defendants erred in denying his OPRA requests as 

blanket requests.  Id. at 10.  Plaintiff argues that its second request is specific to 

subpoenas by the OSC to private vendors, ibid., the third specific only to 

documents issued by Jane Schuster since November 1, 2021 on behalf of the Police 

Accountability Project, id. at 11, the fourth specific to records relating to alleged 

reforms to police training as set forth in the March 3, 2022 press release, id. at 11-

12, and the fifth request specific as to time frame, sender, and recipients, id. at 12-

14.   

 Plaintiff argues that OSC’s confusing assertion that Plaintiff may already 

possess the records sought does not excuse it from providing responsive records.  

Id. at 14.  Plaintiff argues that, unlike in Bart v. City of Paterson Housing 
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Authority, 403 N.J. Super 609, 618 (App. Div. 2008), it is not obvious that Plaintiff 

already possesses the requested records.  Id. at 14-15.  

 Third, Plaintiff argues that he is entitled to the records under the common 

law right of access.  Id. at 15.  Plaintiff argues that OSC’s speculative interest in an 

investigation does not tip the common law balancing test in Defendant’s favor as 

opposed to Plaintiff’s constitutional interest in determining if he was singled out 

because of his speech.  Id. at 16-17.  

 Fourth, Plaintiff requests an award of reasonable counsel fees and costs if 

Plaintiff is prevailing party.  Id. at 18. 

 In opposition, Defendants argue the following.  First, Defendants argue that 

they properly denied Plaintiff’s OPRA request.  Def.’s Br. in Opp. 11.  Defendants 

argue that OSC properly declined to confirm or deny the existence of records 

related to the Police Accountability Project, including any subpoenas issued by 

OSC, through a “Glomar” response, meant to protect the privacy of those under 

investigations not yet public.  Id. at 14.  Defendants argue that the “investigation in 

progress” exemption under N.J.S.A. 47:1A-3 serves to preclude release of records 

directly related to or pertaining to the Police Accountability Project.  Id. at 15.  

Defendants argue that acknowledging the existence of subpoenas or requests for 

records issued to others who may or may not be targets would not only intrude on 

the privacy rights of those individuals or entities, but also reveal the method and 
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manner of OSC’s investigation.  Id. at 15.   Even if OSC could identify records 

responsive to Item 2, which it cannot due to the overbroad nature of the request, it 

would be inappropriate for OSC to confirm or deny the existence of any particular 

subpoena in connection with an undisclosed investigation.  Id. at 16-17 (citing 

N.J.S.A. 52:15C-14(c)). 

Defendants argue that Plaintiff is wrong in arguing that a Glomar response is 

limited to criminal investigations.  Id. at 18.  Defendants argue that confirming or 

denying the existence of investigatory records unrelated to Plaintiff would 

necessarily intrude on privacy rights of those entities and  impermissibly intrude on 

the method and manner of OSC’s discharge of its statutory rights and 

responsibilities.  Id. at 19.  

 Defendants argue that, to the extent records exist, Defendants properly 

denied Plaintiff’s OPRA request in its entirety under N.J.S.A. 47:1A-3(a) to deny 

Plaintiff access to records of an ongoing investigation.  Id. at 20.  Moreover, the 

authorities granted OSC by N.J.S.A. 52:15c-15(c) only highlights OPRA’s 

“investigation in progress” exemption for investigations and audits undertaken by 

the OSC.  Id. at 22. 

 Defendants argue that Plaintiff’s request lacked the necessary specificity to 

allow defendants to search for records responsive to items 2, 3, 4, and 5.  Id. at 23.  

Defendants argue that they properly denied Items 2 and 4 as overbroad and 
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improper.  Id. at 25.  Defendants argue that Item 2 encompasses fifteen years of 

records, complicated by the fact that OSC merged with the Office of the Inspector 

General and the Office of Medicaid Inspector General in 2010, and therefore 

would require the Custodian to analyze and differentiate among subpoenas issued 

by OSC opposed to the other agencies and determine whether the recipient is a 

private vendor.  Id. at 25-26.  Defendants argue that Item 4 also requires research, 

is improper because it functionally requests “any and all records” relating to police 

training reforms, and the Custodian would have to exercise judgment to determine 

which records relate to police reforms.  Id. at 26 (citing Spectraserv, 416 N.J. 

Super. 565, 578 (App. Div. 2010) (finding request for “any and all” records invalid 

as matter of law)).  Defendants argue that OSC properly denied Items 3 and 5.  Id. 

at 27.  Defendants argue that Item 5 does not include “discrete and limited subject 

matter.”  Id. at 27 (citing Burke v. Brandes, 429 N.J. Super. 169, 176-78 (App. 

Div. 2012)).  Defendants argue Item 3 is overbroad and improper because it does 

not specify who sent or received the requests, the request would include any day-

to-day communications, and Plaintiff fails under Burke by requesting every piece 

of correspondence sent on behalf of Jane C. Schuster.  Id. at 28.   

 Defendants argue that they need not produce records already in Plaintiff’s 

possession under OPRA because an agency cannot deny access to a person who 

already has the record.  Id. at 28 (citing Bart, 402 N.J. Super. At 618).  Defendants 
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argue that because Plaintiff already is in possession of a subpoena, request for 

document production, and communications that are central to other litigation 

involving his company, he therefore cannot have been denied access to these 

records.  Id. at 29.   

 Second, Defendants argue that Plaintiff’s common law claim fails because 

Defendants’ interest in protecting confidentiality of an ongoing investigation and 

the process of that investigation outweighs any interest that Plaintiff may have in 

accessing any responsive records that exist.  Id. at 29-30.  Defendants argue that 

Plaintiff did not assert a particularized interest, nor is it the Records Custodian’s 

obligation to assume one, nor was it possible for Defendant to conduct a 

meaningful common law analysis because Items 2, 3, 4, and 5 are overly broad.  

Id. at 30.  Defendants argue that because Plaintiff has asserted an interest in 

determining whether his company is the target of an improper civil review by the 

OSC, the balance weighs in favor of confidentiality.  Id. at 31 (citing North Jersey 

Media Group, Inc. v. Twp. of Lydhurst, 229 N.J. 541, 579 (2017) (holding that 

both government and public have “an interest in thorough and reliable 

investigations that are untainted by the early disclosure of investigative details.”)).  

Defendants argue that any interest Plaintiff has in records relating to the Project are 

the manufactured byproduct of his “ancillary yet meritless” lawsuit against 

Defendant.  Id. at 32. 

 MER-L-001728-22   12/19/2022   Pg 9 of 21   Trans ID: LCV20224259178 



Benigno v. N.J. OSC, et al. 

December 19, 2022 

Page 10 of 21 

Defendants argue that OSC’s right to confidentiality prevails under under 

the common law right to access balancing test.  Id. at 33. Defendants argue that 

Loigman [v. Kimmelman, 102 N.J. 98, 113 (1986)] factors one, two, three, and 

five support preservation of OSC’s broad-ranging investigatory records while its 

investigation is in progress.  Id. at 34.  Defendants argue that factor one weighs in 

favor of non-disclosure because disclosing records that reveal OSC’s ongoing 

investigations would invariably chill any such interactions going forward.  Id. at 

34.  Defendants argue that factors two and three compel non-disclosure because 

disclosing records of similarly-situated private companies would intrude on their 

confidentiality, and such disclosure would discourage compliance and impede 

OSC’s ability to conduct audits and investigations.  Id. at 34-35.  Lastly, 

Defendants argue that factor five supports non-disclosure because OSC must be 

able to investigate without being subject to public scrutiny, especially in relation to 

the Police Accountability Project, which is aimed at ensuring accountability and 

integrity in police reform.  Id. at 35.  Defendants argue that permitting Plaintiff to 

impede this process and by extension any remedial measures which might come to 

light as a result would disservice the public.  Ibid. 

 Third, Defendants argue that Plaintiff is not entitled to counsel fees.  Id. at 

36.  Defendants argue that their denial was proper under both OPRA and the 
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common law right of access and therefore Plaintiff is not entitled to attorney’s’ 

fees.  Ibid.   

 In reply, Plaintiff argues the following.  First, Plaintiff argues that the Court 

cannot resolve this dispute without conducting an in camera review of the 

documents to verify Defendant’s claims that the disclosure of the documents at 

issue, including redactions, would in any way impair their investigative functions.  

Pl.’s Br. in Reply 3.   

 Second, Plaintiff argues that the Court should reject Defendants’ assertion of 

an ongoing investigation theory as a legal fiction.  Id. at 4.  Plaintiff argues that 

Plaintiff has requested documents directly from the OSC concerning requests for 

documents or subpoenas to private vendors, not public agencies, which means that 

N.J.S.A. 52:15C-14(c) does not apply.  Id. at 5.  Plaintiff argues that record 

evidence demonstrates that OSC’s description of the Police Accountability Project 

as an “investigation” is inappropriate.  Id. at 5 (citing Supp. Cert.).  Plaintiff argues 

that no exemption applies in a non-criminal context.  Id. at 5-6 (citing Kovalcik v. 

Somerset County Prosecutor’s Office, 206 N.J. 581 (2011)).  Plaintiff argues that 

the reason for wanting access to governmental records has nothing to do with a 

requestor’s rights OPRA.  Id. at 6 (citing MAG Entm’t, LLC v. Div. of Alcoholic 

Beverage Control, 375 N.J. Super. 534 (App. Div. 2005)).  Finally, Plaintiff argues 

the requests are not overbroad nor barred by any recognized exemption.  Id. at 6-7.   
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 Third, Plaintiff argues that the common law balancing test weighs in favor of 

disclosure because Plaintiff’s interest in determining whether he has been singled 

out supersedes any purported privacy interest belonging in the requested records.  

Id. at 7.  Plaintiff argues that he satisfies the three requirements under the common 

law rights to public access.  Id. at 8.  Plaintiff argues that (a) the records are public 

records at common law, (b) Plaintiff has an interest in the subject matter of the 

material because Plaintiff has been the subject of the type of records requests and 

subpoenas from the Police Accountability Project, and (c) the six non-exclusive 

Loigman factors weigh in favor of disclosure.  Id. at 8-9.   

 As to the Loigman factors, Plaintiff argues that first, the record contains no 

facts to establish that the Police Accountability Project has obtained information 

from citizens in connection with its requests for already-conducted police training 

documents.  Id. at 9.  Second, Plaintiff argues that any other police training 

vendors who complied with requests by the OSC did so under coercion rather than 

for reasons of confidentiality.  Id. at 11.  Third, Plaintiff argues that the Police 

Accountability Project has a limited purpose to which the principles of agency self-

evaluation, program improvement, and the like, are irrelevant.  Id. at 11.  Fourth, 

Plaintiff argues that the information sought by Plaintiff concern documents and 

information belonging to private vendors rather than factual or evaluative data 

belonging to a government agency.  Id. at 12.  Fifth, Plaintiff argues that the public 
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misconduct factor does not apply because the Police Accountability Project has not 

issued any findings to date.  Id. at 13.  Sixth, Plaintiff argues that the “bread and 

butter” review of the OSC does not circumscribe Plaintiff’s need to determine 

whether he has been singled out by the OSC among his 150 competitors.  Id. at 13. 

In enacting OPRA, the New Jersey “Legislature ... declare[d] it to be the 

public policy of this State that ... government records shall be readily accessible for 

inspection, copying, or examination by the citizens of this State, with certain 

exceptions, for the protection of the public interest, and any limitations on the right 

of access ... shall be construed in favor of the public’s right of access.”  N.J.S.A. 

47:1A-1.  “In keeping with that goal of transparency,” Paff v. Galloway Twp., 229 

N.J. 340, 352 (2017), OPRA defines a “government record” as 

In enacting OPRA, the New Jersey “Legislature ... declare[d] it to be the public 

policy of this State that ... government records shall be readily accessible for 

inspection, copying, or examination by the citizens of this State, with certain 

exceptions, for the protection of the public interest, and any limitations on the right 

of access ... shall be construed in favor of the public’s right of access.” N.J.S.A. 

47:1A-1. “In keeping with that goal of transparency,” Paff v. Galloway Twp., 229 

N.J. 340, 352 (2017), OPRA defines a “government record” as 

[a]ny paper, written or printed book, document, drawing, 

map, plan, photograph, microfilm, data processed or 

image processed document, information stored or 
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maintained electronically or by sound-recording or in a 

similar device, or any copy thereof, that has been made, 

maintained or kept on file in the course of his or its official 

business by any officer, commission, agency or authority 

of the State or of any political subdivision thereof. 

[Id. at 352-53 (quoting N.J.S.A. 47:1A-1.1).] 

The public’s right to access government records is not absolute.  See N.J.S.A. 

47:1A-1.1; N.J.S.A. 47:1A-9.  OPRA excludes various types of information from 

the definition of government record, see N.J.S.A. 47:1A-1.1, and courts “must 

always maintain a sharp focus on the purpose of OPRA and resist attempts to limit 

its scope, absent a clear showing that one of its exemptions or exceptions 

incorporated in the statute by reference is applicable to the requested disclosure.”  

Tractenberg v. Twp. of West Orange, 416 N.J. Super. 354, 378-79 (App. Div. 

2010) (quoting Asbury Park Press v. Ocean Cnty. Prosecutor’s Office, 374 N.J. 

Super. 312, 329 (Law Div. 2004)).  Thus, any document or record may be outside 

the definition of a “government record” or, alternatively within an exception.  

Wilson v. Brown, 404 N.J. Super. 557, 570-71 (App. Div. 2009); Gannett N.J. 

Partners, L.P. v. Cty. of Middlesex, 379 N.J. Super. 205, 215 (App. Div. 2005) 

(citing N.J.S.A. 47:1A-6).   

In accordance with the wide-ranging mandate of OPRA to “further 

expansion of the public’s right of access,” the government bears the burden of 

proof to demonstrate that a request should be denied or withheld under the statute.  
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Burnett v. Cty. of Gloucester, 415 N.J. Super. 506, 512 (App. Div. 2010).  Where 

ambiguous, the statue dictates that “any limitations on the right of access . . . shall 

be construed in favor of the public’s right of access.”  N.J.S.A. 47:1A-1.   

The Legislature did not create OPRA to allow “open-ended searches of an 

agency’s files” and “is not intended as a research tool litigants may use to force 

government officials to identify and siphon useful information.”  MAG Entm’t, 

375 N.J. Super. at 546–49.  As such, requests for “‘any and all’ documents” on a 

specific subject are considered “overly broad.”  Spectraserv, Inc., 416 N.J. Super. 

at 578.  A custodian may reject a request that is overly broad or vague so as to 

prevent identification of the records sought.  N.J. Builders Ass’n v. N.J. Council on 

Affordable Hous., 390 N.J. Super. 166, 181–82 (App. Div. 2007).  

Additionally, “the right to inspect and copy governmental records under 

OPRA is without limitation as to the reasons for which the access is undertaken.”  

MAG Entm’t, LLC, 375 N.J. Super. at 545.  Thus,, “[a] party’s right to access 

public records is not abridged because it may be involved in other litigation with 

the governmental agency required to respond to the OPRA request.”  Ibid.   

Defendants assert numerous exceptions, N.J.S.A. 47:1A-1.1, -3, that reflect 

a general legislative recognition of the public interest in investigatory agencies 

maintaining the confidentiality of documents relevant to ongoing investigations.  

See Loigman, 102 N.J. at 106-08.  “[A] public agency seeking to restrict the 
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public’s right of access to government records must produce specific reliable 

evidence sufficient to meet a statutorily recognized basis for confidentiality.  

Absent such a showing, a citizen’s right of access is unfettered.”  Courier News v. 

Hunterdon Cty. Prosecutors’ Office, 358 N.J. Super. 373, 382-83 (App. Div. 

2003).  N.J.S.A. 47:1A-3 creates an exemption for government records that 

“pertain to an investigation in progress by any public agency in specified 

circumstances.”  Ibid.  To establish that government records are exempt from 

disclosure, the public agency must “show that (1) the requested records ‘pertain to 

an investigation in progress by any public agency,’ (2) disclosure will ‘be inimical 

to the public interest,’ and (3) the records were not available to the public before 

the investigation began.”  N. Jersey Media Grp., Inc. v. Twp. of Lyndhurst, 229 

N.J. 541, 573 (2017) (quoting N.J.S.A. 47:1A-3).   

Defendants establish the first prong, as Plaintiff’s requests explicitly seek 

records pertaining to investigations related or similar to the agency is undertaking 

concerning his business.  The Court additionally finds that Defendants establish 

the second prong, as it would severely undermine OSC’s investigative powers and 

prerogatives to force it to open its investigative playbook to a private vendor 

presently under investigation.  It is incongruous and inimical to the public interest 

embodied in the agency’s mission of executive branch accountability, trans-

parency, and efficiency to so curtail its effectiveness and oversight functions by 
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forcing it to do so in public.  Defendants may request records that it “reasonably 

believes may related to a matter under investigation,” N.J.S.A. 52:15B-8(c), and 

the release of any such requests or responsive records, without more, would 

harm OSC’s ability to fulfill its mandate.  Finally, Defendants establish the 

third prong, as any records sent by OSC to the private vendors or records 

received from them were not available to the public before the investigation 

began.   

The Court also affirms the denial of Plaintiff’s other requests.  Plaintiff 

requests, in effect, the entire scope of the investigation that may relate to his 

company, and the inquiry would compel Defendants to research and identify 

those records sent by Ms. Shuster or others in furtherance of that investigation.  

Plaintiff’s requests are overbroad and improper and Defendants appropriately 

denied them.  Additionally, to the extent that Plaintiff seeks through OPRA 

those records that OSC has sent his company or that his company has sent (or 

refused to send) OSC, the Court concurs that OSC has no obligation to produce 

same to Plaintiff via OPRA.   

The Court next turns to Plaintiff’s common law right of access claim.  

The common law right of access is more wide-ranging than OPRA.  Mason v. 

City of Hoboken, 196 N.J. 51, 67 (2008).  While OPRA does not limit the 

common law right of access to a government record, N.J.S.A. 47:1A-8, the 
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right of access is qualified and “the showing a requester must make to gain 

access is greater than that required under ORPA.”  N. Jersey Media Grp. v. 

Bergen Cty. Prosecutor’s Office, 447 N.J. Super. 182, 210 (App. Div. 2016).  

The common law right of access is governed by a three-part balancing test: 

“(1) The records must be common-law public documents; (2) the person 

seeking access must establish an interest in the subject matter of the material; 

and (3) the citizen’s right to access must be balanced against the State’s 

interest in preventing disclosure.”  Keddie v. Rutgers, 148 N.J. 36, 50 (1997) 

(citations omitted). 

Under the first prong of the common law right of access test, the definition 

of a “public record” is broader than OPRA’s definition of “government record.”  

Mason, 196 N.J. at 67.  “Public records available for inspection under the 

common law include any records made by public officers in the exercise of their 

functions.”  Wilson v. Brown, 404 N.J. Super. 557, 581 (App. Div. 2009).  Under 

the common law right of access, public records also include documents filed in 

a public office, and those that are in the possession of a public agency but were 

prepared by a third party.  Keddie, 148 N.J. at 49; see also Paff v. Director, OAE, 

399 N.J. Super. 632, 646 (Law Div. 2007) (finding documents prepared by, 

collected by, or received by government agency from outside source qualify as 

common law records).  
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The “interest” of the party seeking the records under the second prong of 

the test can be a “a wholesome public interest or a legitimate private interest.”  

Higg-A-Rella v. County of Essex, 141 N.J. 35, 47 (1995).  For example, a 

newspaper’s interest in “‘keep[ing] a watchful eye on the workings of public 

agencies’” is sufficient to accord standing under the common law.  Red Bank 

Register v. Bd. of Educ., 206 N.J. Super. 1, 9 (App.Div.1985) (quoting Nixon v. 

Warner Commc’ns, Inc., 435 U.S. 589, 598 (1978)).  

The final factor requires a court to balance the plaintiff’s interest against 

the government agency’s interest in confidentiality and nondisclosure.  The 

balancing test includes the following factors:  

(1) the extent to which disclosure will impede agency 

functions by discouraging citizens from providing 

information to the government; (2) the effect disclosure 

may have upon persons who have given such 

information, and whether they did so in reliance that 

their identities would not be disclosed; (3) the extent to 

which agency self-evaluation, program improvement, 

or other decision making will be chilled by disclosure; 

(4) the degree to which the information sought includes 

factual data as opposed to evaluative reports of 

policymakers; (5) whether any findings of public 

misconduct have been insufficiently corrected by 

remedial measures instituted by the investigative 

agency; and (6) whether any agency disciplinary or 

investigatory proceedings have arisen that may 

circumscribe the individual’s asserted need for the 

materials.  

[Loigman, 102 N.J. at 113.] 
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Although the exemptions identified in OPRA do not abrogate a court of its duty 

to perform the balancing test under the common law, “a court may look to the 

exclusions in OPRA as expressions of legislative policy on the subject o f 

confidentiality.”  Bergen Cty. Improvement Auth. v. N. Jersey Media Grp., Inc., 

370 N.J. Super. 504, 520 (App. Div. 2004).  Accordingly, if in balancing the 

factors, “the requested material appears on its face to encompass legislatively 

recognized confidentiality concerns, a court should presume that the release of 

the government record is not in the public interest.”  Michelson v. Wyatt, 379 

N.J. Super. 611, 621 (App. Div. 2005).   

 Here, Plaintiff’s common law right of access claim fails for largely the same 

reason as its OPRA request.  Consistent with Michelson, the Court presumes that 

“the release of the government record is not in the public interest.”  Ibid.  Turning 

to additional relevant Loigman factors, the Court finds that factors (1) and (2) 

weigh against disclosure, as vendors may be discouraged from providing 

responsive information to OSC inquiries if the information would be disclosed 

to competitors or others and, additionally, disclosure would reveal that OSC 

reasonably believes the third party to have records relevant to an ongoing 

investigation.  The Court finds factor (3) weighs against disclosure, as such 

may affect OSC’s decision making in how the investigation will proceed.  

Factor (5) may be relevant in the future but not yet.  And factor (6) is not 
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pertinent.  Accordingly, all factors considered, the Court concludes that 

Plaintiff fails to establish his right to the records under the common law.   

 Plaintiff is not a prevailing party and is therefore not entitled to 

attorney’s fees. 

 Plaintiff’s request is denied and the complaint is dismissed with 

prejudice. 
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